Parlament Ceské republiky

POSLANECKA SNEMOVNA
2003

4. volebni obdobi

456

Viadni navrh

kterym se pfedklada Parlamentu Ceské republiky k vysloveni souhlasu Umluva o
styku s détmi, pfijata ve Vilniusu dne 3. kvétna 2002.



Navrh usneseni

Poslanecka snémovna Parlamentu Ceské republiky souhlasi s Umiuvou o styku
s detmi, pfijatou ve Vilniusu dne 3. kvétna 2002.



Predkladaci zprava pro Parlament Ceské republiky

Dne 3. kvétna 2002 pfijal Vybor ministrih Rady Evropy na svém 110. zasedani
ve Vilniusu Umluvu o styku s détmi. Umluva byla oteviena k podpisu dne 15. kvétna
2003 na 112. zasedani Vyboru ministrl Rady Evropy ve Strasburku. Za Ceskou
republiku Umluvu podepsal naméstek ministra zahraniénich véci pro mnohostranné

vztahy pan JUDr. Pavel Vosalik.

Dlvodem k pfijeti Umluvy byly existujici potiZe se zajisténim styku obou rodié(
(popf. jinych blizkych osob) s détmi, a to zejména v pfipadech kdy déti Ziji v jiném
statdé nez osoby, které maji pravo styku s détmi. Umluva obsahuje fadu praktickych
ustanoveni, jez mohou napomoci fadnému pinéni rozhodnuti o styku s détmi, a ktera
musi smluvni strany aplikovat popf. zapracovat do svych vnitrostatnich pravnich

predpisd.

Umluva o styku s détmi navazuje na tyto mezindrodni smiouvy: Evropskou
Umluvu o uznavani a vykonu rozhodnuti o vychové déti a obnoveni vychovy déti
(publ. pod & 66/2000 Sb.m.s.), Umluvu o pravomoci organ(, pouzitelném préavuy,
uznavani, vykonu a spolupraci ve vécech rodiCovské zodpovédnosti a opatieni
k ochrang déti (&. 141/2001 Sb.m.s.), Umluvu o obé&anskopravnich aspektech
mezinarodnich Unos( déti (&. 34/1998 Sb.) a také na Umluvu o pravech ditéte (6.
104/1991 Sb.), jakoz i na judikaturu Evropského soudu pro lidska prava k ¢lanku 8
Evropské umluvy o lidskych pravech.

V &lancich 1 - 3 Umluvy jsou vymezeny predmét Umluvy, definice pojmti a

aplikace zasad.

Umluva vychazi ze zakladniho principu, Ze dité ma pravo na pravidelny styk
s obéma rodici (€l. 4 odst. 1). Tento styk Ize omezit nebo vyloucit, pouze je-li to
nezbytné v nejlepsim zajmu ditéte (&l. 4 odst. 2). Pokud to zajem ditéte vyzaduje,
jsou smiuvni strany povinny zajistit odborny dohled nad stykem rodice s ditétem nebo

jinou vhodnou formu kontaktu (€l. 4 odst. 3).



V ¢eském pravnim fadu je tento princip zakotven v § 26 odst. 4 zakona ¢.
94/1963 Sb., o roding, ve znéni pozdéjsich predpist (dale jen ,ZOR"), ktery stanovi,
Ze pfi rozhodovani o svéfeni ditéte do vychovy rodicl soud sleduje pfedevsim zéjem
ditéte s ohledem na jeho osobnost, zejména viohy, schopnosti a vyvojové moznosti,
a se zfetelem na zivotni pomeéry rodicl. Db4, aby bylo respektovano pravo ditéte na
pééi obou rodi€l a udrzovani pravidelného osobniho styku s nimi a pravo druhého

rodiCe, jemuz nebude dité svéfeno, na pravidelnou informaci o ditéti.

Tato Gprava vychazi z 8. 18 Umluvy o pravech ditéte a z obecného postulatu,
mezi ditétem a obéma jeho rodici. Stim souvisi povinnost soudu pfihlédnout téz
k tomu, jakou maji rodi¢e schopnost dohodnout se o vychové ditéte.

Vyzaduje-li to zajem ditéte, muze Cesky soud v rozhodnuti, kterym upravuje
styk rodi¢e s ditétem, stanovit, Ze se snim tento rodi€ bude stykat napf. za

pritomnosti psychologa nebo sociélni pracovnice.

Pravo ditéte na pédi obou rodié vyplyva nejen z &l. 18 Umluvy o pravech
ditéte, ale i ze zakona o rodiné, jez zajiStuje pravo na styk ditéte s tim rodicem,

jemuz neni svéreno do vychovy (viz § 27 ZOR).

Moznost omezeni nebo zakazu styku ditéte s rodicem upravuje v Ceském
pravnim fadu § 27 odst. 3 ZOR. Tato moznost neni vazana na zjisténi, Ze je toto
opatieni nutné v zajmu zdravi ditéte. Rozhodujicim hlediskem pro posouzeni, zda je
namisté omezeni nebo zdkaz styku opravnéného rodice s nezletilym ditétem, je jeho
vliv na psychiku ditéte nebo jeho vychovu. Omezeni styku rodice s nezletilym ditétem
tkvi vtom, Ze rodidi, ktery nema nezletilé dité ve své vychove, se zuZuje styk
s ditétem ve srovnani se stykem vyplyvajicim z dohody rodi¢l nebo rozhodnuti

soudu, popf. se povoluje styk s ditétem za urcitych podminek.

Zékaz styku rodiCe s nezletilym ditétem odnima rodici, ktery nema nezletilé
dité ve své vychove, vedkerou moznost styku s nezletilym ditétem. Omezeni a zakaz
styku rodiCe s nezletilym ditétem ve smyslu ustanoveni § 27 odst. 3 ZOR jsou

zvl&$tnim druhem omezeni vykonu rodicoveké zodpovédnosti.



Okolnost, ze osoba, ktera ma dité ve své pédi, jej nechce vydat, neni
dGvodem k omezeni ani zakazu styku ditéte s opravnénym rodi¢em. Zakon vyslovné
uvadi, ze jestlize jeden z rodi¢ll opakované, bezdlvodné a zamérné druhému rodici
ve styku s ditétem brani, lze to povazovat za zménu pomérl vyzZadujici nové

rozhodnuti o vychovném prostredi.

Clanek 5 Umluvy upravuje styk mezi ditétem a dal$imi osobami ditéti blizkymi,
zejména s piibuznymi. V 8eském pravnim fadu je toto pravo zakotveno v § 27 odst. 4
ZOR. Toto pravo je vyjadrenim zésady, ze je ku prospéchu ditéte stykat se se vSemi
¢leny rodiny, ktefi k nému maji blizky citovy vziah, a naopak knimz i dité ma

vybudovany pevné citové vazby.

Clanek 6 vyzaduje, aby dité, které ma podle vnitrostatnich pfedpisd
dostateénou schopnost chapat situaci, bylo nalezité informovéno, konzultovano,

mohlo vyjadfit svlj ndzor a k jeho nazoru bylo pfi rozhodovani o ném pfihlizeno.

V Ceském pravnim Fadu je zakladni ustanoveni o pravu ditéte na informace
obsazeno v § 31 odst. 3 ZOR. Ten stanovi, ze dité, které je schopno s ohledem na
stupen svého vyvoje vytvorit si vlastni ndzor a posoudit dosah opatreni jeho se
tykajicich, ma pravo obdrzet potrebné informace a svobodné se vyjadiovat ke véem
rozhodnutim rodicud, tykajicich se podstatnych zélezZitosti jeho osoby a byt slySeno
v kazdém fizeni, v némz se o takovych zalezitostech rozhoduje. Podobné toto pravo
upravuje téz § 8 odst. 2 zakona &. 359/1999 Sb., o sociadlné-pravni ochrané déti, ve

znéni pozdeéjsich predpist (dale jen ,zakon ¢. 359/1999 Sb.").

Pokud jde o Elanek 7, tyka se feseni sporli ohledné styku. Stanovi, Ze soudy
maji informovat rodiCe o dllezitosti styku ditéte s obéma rodiéi, motivovat rodie
k uzavreni pratelské dohody upravujici styk s ditétem a zajistit si dostatek informaci
od osob s rodi¢ovskou zodpovédnosti, ale i od dal$ich pfislunych organd a osob.

Podle § 27 odst. 1 ZOR dohoda o styku rodiét s ditétem nepotiebuje
schvaleni soudu. Soud styk rodi€u s ditétem upravi, vyzaduje-li to zdjem na jeho

vychové a poméry v rodiné (viz § 27 odst. 2 ZOR).



Zafizeni socidlné-pravni ochrany mohou zfizovat obce, kraje a povérené
osoby podle § 39 a § 48 odst. 2, pism. ¢) zakona &. 359/1999 Sb. Jedna se zejména
o zafizeni odborného poradenstvi pro pécéi o déti, zafizeni socialné vychovné
¢innosti, zafizeni pro déti vyzadujici okamzitou pomoc a jiné. Mediaci v rodinnych
sporech zajistuji v Ceské republice orgény sociaini péde, zejména manzelské a

rodinné poradny.

Poradenskou c¢innost poskytuji obecni Grfady obci s rozsifenou pUsobnosti,
které v souladu s § 11 pism. a) az ¢) zakona ¢. 359/1999 Sb. pomahaiji rodi¢im pii
feSeni vychovnych nebo jinych problémd souvisejicich s péci o dité, poskytuji
rodicm poradenstvi pfi vychové a vzdélavani ditéte a poradaji rlzné prednasky a

kurzy zaméfené na feSeni problému souvisejicich s pééi o dité a jeho vychovou.

Obecni urfad obce s rozsitenou pusobnosti mizZe téZ ulozit rodi€Um povinnost
vyuzit pomoc odborného poradenského zafizeni, pokud rodi¢e nezajistili ditéti
odbornou pomoc, ackoliv dité takovou pomoc nezbytné potfebuje a obecni ufad
takovou pomoc ditéti jiz predtim doporuéil. Zminény Gfad mdze tuto povinnost uloZit i
osobam odpovédnym za vychovu ditéte (viz § 12 zakona ¢. 359/1999 Sb.).

Clanek 8 odst. 1 Umluvy ukldda povinnost smluvnim statim motivovat rodiée a
dal$i osoby majici rodinna pouta s ditétem k tomu, aby pfi uzavirani a pozméniovani
dohod upravujicich styk s ditétem dodrZovali zasady stanovené v ¢lancich 4 az 7.
Upfednostiiuji se dohody v pisemné podobé. V Ceské republice pinéni pozadavkl
tohoto &lanku Umluvy napoméhaji soudy, zafizeni socidlné - pravni ochrany a

manzelské a rodinné poradny, tak jak je uvedeno shora.

Pokud se jedna o zajisténi vykonatelnosti rozhodnuti o styku s ditétem ve
smyslu €. 9 Umluvy, podotykame, 2e Ceska republika je smiuvni stranou Evropské
umluvy o uznavani a vykonu rozhodnuti o vychové déti a obnoveni vychovy déti,
piijaté vLucemburku dne 20. kvétna 1980, ktera v ¢€l. 7 stanovi, ze rozhodnuti o
vychové vydané v jednom smiuvnim staté bude uznédno, a pokud je vykonatelng,

bude prohléeno za vykonatelné ve v§ech ostatnich smiuvnich statech Umluvy.



Ve vécech vychovy a vyzivy nezletilych a v jinych vécech jich se tykajicich,
jsou-li ob8any Ceské republiky, je déna pravomoc &eskych soudl i tehdy, ziji-li
v ciziné (viz § 39 odst. 1 zakona ¢. 97/1963 Sb., o mezinarodnim pravu soukromém a

procesnim, ve znéni pozdéjsich predpisu, dale jen ,ZMPS*).

Ustanoveni § 39 odst. 2 ZMPS stanovi, ze pééi nad nezletilym pfisiusnikem
Ceské republiky, ktery Zije v ciziné a neni v rodiGovské péci, mizZe prevzit také cesky
konzuldrni organ, a to v rozsahu pravomoci soudu, uznava-li takovou pravomoc stat,
vnémz nezletily Zije. Pravomoc ceského soudu ve vztahu k nezletilci - cizimu
statnimu prislusnikovi, ktery Zije na Gzemi Ceské republiky, je omezena na opatieni
nutnd k jeho ochrané a k ochrané majetku tohoto nezletilce. Povinnosti soudu je
vyrozumét organ domovského statu nezletiice o téchto opatfenich. Teprve kdyz
organ domovského statu v pfiméfené dobé poméry nezletilého neupravi, udini tak

Cesky soud.

Clanek 10 Umluvy vymezuje povinnost smluvnich stat( zajistit a prosazovat
pouzivani ochrannych nastrojli a zaruk, pokud jde o uplatfiovéni rozhodnuti o styku
s ditétem. To plati jak pro vnitrostatni pfipady, tak pro pfipady s mezinarodnim
prvkem. Mezi tato opatfeni mohou patfit napf.. a) zaruky, ze osoba, ktera ma dité
v péci, nebude branit jiné opravnéné osobé ve styku s ditétem, tj. slozeni financni
jistiny, ulozeni pokuty, Ufedni dohled nad kontaktem s ditétem; b) zaruky, Ze dité
bude fadné vraceno osobé, kterd ma dité v péci (rozumi se vraceno osobou, u které
dité standardné nezije), tj. slozeni finanéni jistiny, zastavni pravo na majetek, ulozeni
pasu/osobnich dokladl u pfislusného Uradu statu, kde se styk uskuteéni, pozadavek
na predloZeni dokladu o uznani rozhodnuti o styku s ditétem soudy/Urady statu, kde
se ma kontakt uskutecnit, povinnost pravidelného ohlaseni se na pfislusném uradé

v misté styku s ditétem.

Ochranné nastroje a zaruky uvedené v ¢l. 10 odst. 2 pism a), b) mohou Ceské
soudy pouzit pfi vydani rozhodnuti podle § 176 zakona ¢. 99/1963 Sb., obdansky
soudni fad, ve znéni pozdéjsich predpisl. Jedna se zejména o rozhodnuti o vychové
a vyzivé, o styku rodiél, prarodict a sourozencl s nimi, o navraceni ditéte, omezeni
nebo zbaveni rodi¢ovské zodpovédnosti a dalsi. V souladu s § 26 ZOR mohou

soudy pfi rezhodovani o svéfeni ditéte do vychovy a rozhodovani o Upravé vykonu



rodiovské zodpovédnosti stanovit napi. povinnost uhradit naklady spojené s cestou
a ubytovanim ditéte, podle okolnosti pfipadu uréit, kdo bude hradit tyto naklady.

Podle &. 10 odst. 1 Umluvy je kazdad smluvni strana povinna ozndmit
depozitafi do tfi mésict od vstupu Umluvy v platnost pro danou smiuvni stranu, jaké
druhy zaruk (vedle povinného uznavani a vykonu cizich rozhodnuti a odborného
dohledu nad kontaktem jesté alespon tfi dalsi) jsou zakotveny v jejim vnitrostatnim
pravu. Navrhuje se, aby Ustfedni organ uréeny podle &lanku 11 Umluvy oznamil
depozitafi Umluvy, Ze Eeské soudy mohou vedle vy$e zminénych zaruk uloZit podle
OSR poradkovou pokutu, Uhradu nékladd spojenych s cestou a ubytovanim ditéte,
vydat rozhodnuti o navraceni ditéte a nafidit jeho vykon nebo vydat nové rozhodnuti
o vychové nezletilého ditéte podle § 27 odst. 2 a § 28 ZOR. V oblasti trestni je to
napr. stihani osoby, ktera brani kontaktu s ditétem, pro trestny &in mareni vykonu
Uredniho rozhodnuti podle § 171 odst. 3 zakona &. 140/1961 Sb., trestni zékon, ve

znéni pozdéjsich predpis.

Dvoustranné mezinarodni smlouvy o pravni pomoci, které Ceska republika
uzaviela sfadou evropskych a dalSich statl svéta, obsahuji také ustanoveni o
uznani a vykonu rozhodnuti ve vécech ob&anskych, mezi néz patfi také rozhodnuti
ve vécech rodinnych. Podminky uznani a vykonu téchto rozhodnuti jsou stanoveny

v jednotlivych smlouvach.

Clanek 11 stanovi povinnost smluvnich statd uréit Gstfedni organ, ktery bude
plnit funkce stanovené touto umluvou v piipadech pieshraniéniho styku. Navrhuje se
uréit Ustfednim orgénem za Ceskou republiku pro Géely této umiuvy Ufad pro

mezinarodnépravni ochranu déti, se sidlem v Brné, Benesova 22.

Clanek 12 Umluvy vymezuje povinnosti Ustfednich organC pfi provadéni a

aplikaci Umluvy.

Umluva upravuje ve svém &lanku 13 povinnosti soudnich organd, Ustfednich
organli a dalSich dotéenych arfadl smluvnich statl spolupracovat, poskytovat
potfebné informace a pomahat détem, rodiéim a dal$im osobam predevsim pfi

zahajovani fizeni ohledné preshrani¢nihc styku.



Cléanek 14 uklada smiuvnim strandm povinnost zavést systém uznavani a
vykonu rozhodnuti o vychové a styku s détmi vydanych v jinych statech, vietné
moznosti uznani platnosti a vykonatelnosti takovych rozhodnuti predtim, nez se
kontakt uskutedni. Ceskéa pravni Uprava v zékoné o rodingé a ob&anském soudnim

Fadu pozadavkim ¢lankd 13 a 14 této imluvy vyhovuje.

Soudni organ smiuvniho statu, ve kterém se ma vykonat rozhodnuti o
pfeshraniénim styku vydané v jiném smluvnim stété, mdze v fizeni o uznani nebo
prohlaseni tohoto rozhodnuti vykonatelnym pfedmétné rozhodnuti zménit, ve smysiu
&l. 15 Umluvy, jestlize je to nezbytné pro vykon préva styku. Nesmi véak nikdy zménit

podstatu ciziho rozhodnuti, tj. napf. vyloucit pravo rodice na styk s ditétem.

Opatieni k navraceni ditéte zminéna v &l. 16 Umluvy jsou obdobna opatienim
stanovenym v &l. 8 - 20 Umluvy o obdanskopravnich aspektech mezinérodnich tnost
déti ze dne 28.12. 1992 (& 34/1998 Sb.). V Ceském pravnim fadu upravuje
povinnosti prislusnych organt pfi zajistovani navratu déti nachazejicich se v ciziné §
36 zdkona &. 359/1999 Sb., tj. zastupitelskych Gfadd Ceské republiky v cizingé a

dal$ich subjektl socialné - pravni ochrany déti.

Clanek 17 stanovi, Ze kromé nakladd na repatriaci nebudou smluvni staty
pozadovat od zadatele Uhradu opatieni pfijatych Ustfednim organem daného stétu.

Sdéleni zasilana Gstfednim organ(m se podle &. 18 Umluvy vyhotovuii
v Ufednim jazyce osloveného statu nebo v angliétiné nebo ve francouzsting. Smiuvni
stat Umluvy mdZe prohlagenim adresovanym generalnimu tajemnikovi Rady Evropy
vznést namitku proti pouzivani francouzstiny nebo angli¢tiny pfi vyhotovovani sdéleni

nebo jinych listin zasilanych jeho Ustfednim organiim.

Utad pro mezinarodné pravni ochranu déti v Brné komunikuje bez problém(i
v obou jazycich se smluvnimi stranami vySe citované Evropské umluvy o uznavani a
vykonu rozhodnuti o vychové déti a o obnoveni vychovy déti, jakoz i se smluvnimi

stranami pfisludnych Haagskych dmiuv. Domnivame se, Ze neni ztéchto dvodd



treba, aby Ceska republika vznéSela namitku proti pouzivani nékterého

z téchto jazykl podle &l. 18 odst. 3 Umluvy.

Clanek 19 fesi vztah této Gmluvy k Evropské Gmluvé o uznavani a vykonu

rozhodnuti o vychové déti a obnoveni vychovy déti.

V &lanku 20 Umluvy jsou vyjmenovény mezinarodni Gmluvy, které ji nejsou
dotéeny. Stanovi, Ze nic vtéto imluvé nebrani smluvnim stranam uzavirat dalsi
mezinarodni Umluvy, které rozvijeji jeji ustanoveni nebo rozsifuji jeji pole pusobnosti.

Clanek 21 upravuje zplisob predkladani navrhG na zmény Umluvy a jejich
zasilani depozitari a jednotlivym smluvnim strandm, jakozZ i proceduru jejich pfijeti.

Zavéredna ustanoveni Umluvy maji standardni povahu. Umluva nepfipousti

moznost vyhrad k Zadnému ze svych ustanoveni.

Sjednani a ratifikace Umluvy si nevyzadaji provedeni zmén v &eském pravnim

fadu a nebudou mit za nasledek zvy$eni vydaji ze statniho rozpoctu.

Ptedkladana Umluva je vsouladu sobecnd uzndvanymi zasadami
mezinarodniho prava, jakoz i se zavazky z obdobnych mezinarodnich smiuv, jimiz je

Ceska republika vazéna.

Umluva je svym charakterem mezinarodni smlouvou prezidentského
charakteru podle &l. 49 pism. e) Ustavniho zékona &. 1/1993 Sb., Ustava Ceské
republiky, ve znéni pozdéjSich piedpisll, a proto vyzaduje pred svoji ratifikaci

souhlasu obou komor Parlamentu Ceské republiky.

V Praze dne 30. fijna 2002

predseda viady
PhDr. Vladimir Spidla v. r.



Umluva o styku s détmi
Preambule
Clenské staty Rady Evropy a ostatni signatafské staty,

Pfihlizejice k Evropské umluvé o uznavani a vykonu rozhodnuti o vychové déti a
obnoveni vychovy déti z 20. kvétna 1980 (ETS ¢. 105);

Prihlizejice k Haagské umluvé z 25. fijna 1980 o obcanskopravnich aspektech
mezinarodnich Unosu déti a Haagské Uumluvé z 19. fjna 1996 o pravomoci organd,
pouzitelném pravu, uznavani, vykonu a spolupraci ve vécech rodiCovské
zodpovédnosti a opatfeni k ochrané déti;

Prihlizejice k Nafizeni Rady (ES) & 1347/2000 z 29. kvétna 2000 o jurisdikci a
uznavani a vykonu rozsudkl v manzelskych vécech a ve vécech rodicovské
odpovédnosti obou manzell za déti;

Uznavajice, ze v souladu s rliznymi mezinarodnimi pravnimi nastroji Rady Evropy a
s 8lankem 3 Umluvy Spojenych nérod(l o pravech ditdte z 20. listopadu 1989 jsou
primarni nejlepsi zajmy ditéte;

Védomy si potfeby dalSich norem k zajisténi styku mezi détmi a jejich rodi¢i a dalSimi
osobami majicimi rodinna pouta s détmi tak, jak je chrani &léanek 8 Umluvy o ochrané
lidskych prav a zakladnich svobod z 4. listopadu 1950 (ETS ¢. 05);

Prihlizejice k ¢lanku 9 Umluvy Spojenych narodd o pravech ditéte, ktery stanovi
pravo ditéte, jez je oddéleno od jednoho nebo obou rodi¢ld, na zachovani
pravidelnych osobnich vztahl a pfimého styku s obéma rodiéi vyjma situaci, kdy je to
v rozporu s nejlepsimi zajmy ditéte;

Pfihlizejice k odstavci 2 ¢lanku 10 Umluvy Spojenych narodd o pravech ditéte, ktery
stanovi pravo ditéte, jehoz rodiée Ziji v rlznych statech, na zachovani pravidelnych
osobnich vztahl a pfimych stykd s obéma rodiéi, kromé vyjimecénych okolnosti;
Védomy si pfani uznavat za nositele prav nejen rodice, ale i déti;

Souhlasice nasledné nahradit pojem ,pfistup k ditéti" pojmem ,styk s ditétem®;



PiihliZzejice k Evropské umluvé o vykonu prav déti (ETS ¢&. 160) a piani prosazovat
opatfeni na pomoc détem ve vécech styku srodii a jinymi osobami majicimi
rodinné vztahy s ditétem;

Souhlasice s potfebou styku déti nejen s rodi¢i, ale i s uritymi dalSimi osobami
majicimi rodinna pouta s détmi, a dllezitosti toho, aby rodiCe a tyto dalsi osoby
udrzovali styk s détmi v souladu s nejlep$imi zajmy ditéte;

S védomim potieby prosazovat na Urovni stat pfijimani spoleénych zasad pro styk
s détmi, a zvlasté pak s cilem usnadnit aplikaci mezinarodnich pravnich nastrojl
v této oblasti;

Uvédomujice si, Ze zavedené mechanismy pro zajistovani vykonu cizich rozhodnuti
ve vécech styku s détmi budou pravdépodobné poskytovat uspokojivé vysledky,
pokud zasady, na jejichz zakladé se tato rozhodnuti vydavaji, budou obdobné jako
zasady platné ve staté, ktery vykonava takovéto cizi rozhodnuti;

Uznavajice potfebu, ze v situacich, kdy déti a rodie a dalsi osoby majici rodinna
pouta s détmi Ziji v rGznych statech, je tfeba povzbuzovat soudni organy k tomu, aby
Castéji uplatiovaly preshraniéni styk a tak zvySovaly divéru vSech dotéenych osob
v to, Ze déti budou po ukonéeni navstévy vraceny;

Uvédomuijice si, Zze zavedeni efektivnich ochrannych nastrojlt a dodateénych zaruk
s velkou pravdépodobnosti zajisti vraceni déti zejména po ukonceni pfeshraniéniho
styku;

Uvédomujice si, ze dodateény mezinarodni nastroj je nezbytny k zajisténi reseni
vztahujicich se zejména k pieshraniénimu styku s détmi;

Pfejice si zavést spolupraci mezi veskerymi Ustfednimi organy a dal$imi organy
s cilem prosazovat a zlepSovat styk mezi détmi a jejich rodi¢i a dalSimi osobami
majicimi rodinnd pouta s témito détmi, zvlasté pak prosazovat soudni spolupréci

v pfipadech preshranic¢niho styku;

Se dohodly nasledovné:



Kapitola | - Pfedmét Umluvy a definice

Glanek 1 — Predmét Umluvy

Predmétem této umluvy je:

a)
b)

c)

stanovit v§eobecné zasady pro vydavani rozhodnuti o styku;

stanovit vhodné ochranné nastroje a zaruky k zajisténi fadného uplatiiovani
styku a okamzitého vraceni déti po uplynuti doby styku;

zavést spolupraci mezi Ustfednimi organy, soudnimi organy a dalSimi organy
s cilem prosazovat a zlepSovat styk mezi détmi a jejich rodi€i, a dalSimi

osobami majicimi rodinna pouta s détmi.

Clanek 2 — Definice

Pro Ucely této umluvy:

a)

b)

e)

.Styk" znamena:

pobyt ditéte, které po omezenou dobu zlstane nebo se setkd s néjakou
osobou uvedenou v ¢lancich 4 az 5, se kterou obvykle nezije;

jakakoliv forma komunikace mezi ditétem a touto osobou;

poskytnuti informaci této osobé o ditéti nebo ditéti o této osobé.

,rozhodnuti o styku* znamena rozhodnuti soudniho organu ohledné styku
véetné dohody upravujici styk, kterou potvrdil pfislusny soudni organ nebo
ktera byla formalné sepséana nebo zaregistrovana jako originalni listina a je
tudiz vykonatelna; ‘

,dit&" znamend osobu do 18 let véku, s ohledem na kterou ize vydat nebo
vykonat rozhodnuti o styku ve smluvnim staté;

,rodinna pouta“ znamena Uzky vztah jako vztah mezi ditétem a jeho prarodiéi
nebo sourozenci zalozeny na pravu nebo na faktickych rodinnych vztazich;

»2Soudni organ* znamena soud nebo spravni organ majici stejné pravomoci.



Kapitola Il - V§eobecné zasady pro vydavani rozhodnuti o styku
Clanek 3 - Aplikace zasad

Smiuvni staty pfijmou takova legislativni a jina opatfeni, kterda mohou byt pfipadné
nutna k zajisténi toho, aby soudni organy pfi pfijimani, pozménovani, pozastaveni
vykonu nebo zruseni rozhodnuti o styku uplatfiovaly zasady obsazené v této

kapitole.
Clanek 4 — Styk mezi ditétem a jeho rodiéi

1. Dité a jeho rodi€e maji pravo navazat a udrzovat vzajemny pravidelny styk.

2. Tento styk Ize omezit nebo vyloudit pouze tam, kde to je nezbytné v nejlepSim
zajmu ditéte.

3. V pfipadé, Ze neni v nejlepsim zajmu ditéte udrzovat styk s jednim z rodi¢l bez
dohledu, je tfeba zvazit moznost osobniho styku s dohledem nebo jiné formy

styku s timto rodicem.
Clanek 5 — Styk mezi ditétem a jinymi osobami nez rodiéi ditéte

1. Pokud to je v nejlepSim zadjmu ditéte, Ize rozhodnout o styku mezi ditétem a
osobami jinymi nez jeho rodici, které maji s ditétem rodinna pouta.

2. Smiuvni staty mohou dle své Uvahy toto ustanoveni rozsifit i na osoby jiné nez
osoby uvedené v odstavci 1 a pokud tak ucini, pak tyto staty mohou rozhodnout,
které aspekty styku podle definice v ¢lanku 2 pismeno a) budou aplikovat.

Clanek 6 — Pravo ditéte na informaci, konzultaci a vyjadieni vlastniho nazoru

1. Dité, které ma podle vnitrostatnich pravnich predpist dostate€nou schopnost
chapani, a pokud toto neni zjevné v rozporu s jeho nejlepsimi zajmy, ma pravo:

- dostavat veskeré prislusné informace;

- byt konzultovano;

- vyjadfovat viastni nazor.



2. Témto nazordm a prokdazanym pfanim a pocitim ditéte se pfiklada nalezita

vaha.

Clanek 7 — Reseni sporti ohledné styku

Pfi FeSeni spor( ohledné styku soudni organy pfijmou veskera vhodna opatreni:

a) k zgjisténi toho, aby oba rodi€e byli informovani o dilezitosti, kterou pro dité a
oba z nich ma zavedeni a udrzovani pravidelného styku s ditétem;

b) ktomu, aby rodiCe a dal§i osoby majici rodinna pouta s ditétem byl
motivovani k uzavieni smir¢i dohody upravujici styk s ditétem, a zvlasté pak
aby se k tomuto pouzila rodinna mediace a dalSi zptsoby reseni spor(;

c) ktomu, aby si pfed vydanim rozhodnuti, zajistily dostatek informaci, a to
predevsim od osob s rodi¢ovskou zodpovédnosti, a tak rozhodly v nejlepsim
zajmu ditéte, a pfipadné si vyzadaly dalsi informace od jinych pfislusnych

organ( ¢i osob.
Clanek 8 — Dohody upravujici styk s ditétem

1. Smiuvni staty jsou povinny vhodnymi prostfedky povzbuzovat rodice a dalsi
osoby majici rodinna pouta s ditétem k tomu, aby pfi uzavirani &i pozmériovani
dohod upravujicich styk s ditétem dodrzovali zadsady stanovené v ¢lancich 4 az
7. Uprednostnuji se dohody v pisemné podobé.

2. Soudni organy jsou povinny na navrh tyto dohody upravujici styk s ditétem
potvrdit, pokud vnitrostatni pravni predpisy nestanovi jinak a pokud dohoda neni

v rozporu s nejlepSimi zajmy ditéte.
Clanek 9 — Vykon rozhodnuti o styku s ditétem

Smiuvni staty prijmou veskera vhodna opatieni k zajisténi vykonatelnosti rozhodnuti

o styku s ditétem.



Clanek 10 — Ochranné nastroje a zaruky v oblasti styku s ditétem

1. Smiluvni staty jsou povinny zavést a prosazovat pouzivani ochrannych nastrojd a
zaruk. Jsou povinny prostiednictvim Ustfednich organ generainimu tajemnikovi
Rady Evropy do tfech mésicll po datu vstupu v platnost této umluvy pro tento
smiuvni stat sdélit nejméné tfi kategorie ochrannych nastroji a zaruk zakotvenych
ve vnitrostatnich pravnich predpisech kromé ochrannych nastrojii a zaruk
uvedenych v odstavci 3 ¢lanku 4 a pod pismenem b) odstavce 1 cClanku 14
Umluvy. Zmény t&chto ochrannych nastroja a zaruk je tfeba sdélit co nejdfive.

2. Pokud si to vyzadaji okolnosti dané véci, soudni organy mohou kdykoliv
rozhodnout o styku s ditétem pfi aplikaci jakychkoliv ochrannych nastroj a zaruk,
a to jak pro ucely zajisténi vykonatelnosti pfislusného rozhodnuti , tak pro to, aby
dité bylo po ukonéeni styku vraceno do mista obvyklého bydlisté nebo, aby

nebylo nepatficné odviedeno.

a) Ochranné nastroje a zaruky pro zajisténi radného vykonu rozhodnuti mohou
predevsSim zahrnovat:

- dohled nad stykem;

- povinnost osoby uhradit naklady spojené s cestou a ubytovanim ditéte a pfipadné
osoby doprovazejici dité;

- slozeni kauce osobou, se kterou dité obvykle bydli, k zajisténi toho, aby se osobé
usilujici o styk s ditétem v tomto styku nebranilo;

- pokuta, kterou Ize ulozit osobé, se kterou dité obvykle bydli, pokud tato osoba

odmita pinit rozhodnuti upravujici styk s ditétem.

b) Ochranné nastroje a zaruky pro zajisténi vraceni ditéte nebo k prevenci
nepatficného odvleceni ditéte mohou predevsim zahrnovat:

- odevzdani cestovniho dokladu ¢&i prikazu totoZnosti a pfipadné predloZeni
dokladu o tom, Ze osoba usilujici o styk uvédomila pfislusny konzularni urad o
tomto odevzdani po dobu pribéhu styku;

- finanéni zaruky;

- zastavy majetku;

- zavazky Ci prohlaseni utinéna pied soudem;



povinnost osoby, ktera uplatiiuje pravo styku s ditétem, se pravidelné s ditétem
dostavovat k piislusnému organu jako je organ péfe o mladez nebo policejni
stanice v misté, kde se ma pravo styku vykonat;

povinnost osoby usilujici o styk predlozit dokiad vystaveny statem, kde se ma
pravo styku s ditétem vykonat, potvrzujici uznéni rozhodnuti a prohlaseni
vykonateinosti rozhodnuti o vychové a styku, a to bud pfed vydanim rozhodnuti o
styku nebo pred zadatkem styku;

stanoveni podminek souvisejicich s mistem, kde se ma pravo styku vykonat, a
piipadné povinnost zaregistrovat zékaz toho, aby dité opustilo tzemi statu, kde
se vykonava pravo styku, do narodniho nebo hrani¢niho informaéniho systému.

Veskeré tyto ochranné néstroje a zaruky se vyhotovi v pisemné podobé nebo se
dolozi v pisemné podobé a budou souéasti rozhodnuti o styku nebo potvrzené
dohody.

Pokud tyto ochranné nastroje nebo zaruky maiji byt provadény v jiném smluvnim
staté, pfislusny soudni organ pokud mozno v rozhodnuti stanovi takové ochranné
nastroje nebo zaruky, které lze na Uzemi druhého smiuvniho statu realizovat.

Kapitola lil — Opatieni k prosazovani a zlepsSeni pfeshrani¢niho styku

Clanek 11 — Ustfedni organy

1.

Smluvni staty uréi Ustfedni organ, ktery bude plnit funkce stanovené touto
umluvou v pfipadech preshrani¢niho styku.

Federalni staty, které maji vic nez jeden pravni fad, nebo staty majici autonomni
tzemni celky mohou urcit vice nez jeden Ustfedni organ a vymezit iUzemni nebo
osobni rozsah jejich funkci. Pokud stat uréil vice nez jeden ustfedni organ, tento
stat oznati jeden z téchto Ustfednich organd, kterému se mohou zasilat sdéleni
k pfedani pfislusnému ustfednimu organu v ramci daného statu.

Generalni tajemnik Rady Evropy musi byt informovén o urCeni podle tohoto

¢lanku.



Clanek 12 — Povinnosti ustfednich organi

Ustredni organy smiuvnich stét(i jsou povinny:

a)

mezi sebou spolupracovat a prosazovat spolupraci mezi pfisluSnymi orgéany
véetné soudnich organti svych zemi k dosazeni uUcelu této Umluvy. Jsou
povinny jednat s patfiénym urychlenim;

ve snaze usnadnit aplikaci této Umluvy si vzdjemné poskytovat informace
ohledné pfislusnych pravnich predpist upravujicich rodi¢ovskou odpovédnost
véetné styku a dal$i podrobnéjsi informace o ochrannych nastrojich a
zarukach kromé téch, které jsou jiz uvedeny v odstavci 1 ¢lanku 10, a o
dostupnych sluzbdch (véetné pravnich sluzeb hrazenych statem &i jinak),
jakozto i informace o zménach téchto pravnich predpist a sluzeb;

pfijmout vedkeré vhodné kroky ke zjisténi mista pobytu ditéte;

zajistit predavani zadosti pfislusnych organu o informace ohledné pravniho a
skutkového stavu probihajicich fizeni;

vzajemné se prubézné informovat o pfipadnych potizich, které by mohly
vzniknout pfi aplikaci této Umluvy, a pokud mozno odstranit prekazky jeji

aplikace.

Clanek 13 — Mezinarodni spoluprace

1. Soudni organy, ustfedni organy, socialni a jiné dotéené Ufady smluvnich statd

jsou povinny v ramci svych kompetenci spolupracovat pokud jde o fizeni tykajici

se preshrani¢niho styku.
2. Ustfedni orgény jsou povinny zejména pomahat soudnim organim smiuvnich

statd pfi vzajemné komunikaci a ziskavani takovych informaci a pomoci, které

mohou byt pro né nutné k plnéni piredmétu této umiuvy.
3. V pfeshranicnich pfipadech pak tyto Ustfedni organy pomahaiji détem, rodi¢im a

dalSim osobam majicim rodinna pouta s ditétem, a to predevsim pfi zahajovani

fizeni ohledné preshrani¢niho styku.



Clanek 14 — Uznavani a vykon rozhodnuti o pfeshraniénim styku

1. Smluvni staty jsou povinny, kde je to mozné v souladu s pfislusnymi
mezinarodnimi nastroji, zavést:
a) systém uznavani a vykonu rozhodnuti vydanych v jinych smiuvnich statech,
kterymi se upravuji styk a prava vychovy déti;
b) fizeni, ve kterém by rozhodnuti o styku a pravu vychovy vydané v jinych
smluvnich statech mohla byt uznana a prohlasena vykonatelnymi pfed

vykonem prava styku v dotéeném state.

2. Pokud néjaky smluvni stat podmini uznani nebo vykon ciziho rozhodnuti nebo
oboji existenci smlouvy nebo vzajemnosti, mize povazovat tuto umluvu za pravni
zéklad pro uznani nebo vykon ciziho rozhodnuti nebo oboji, kterym se upravuje

styk.

Clanek 15 — Podminky pro provadéni rozhodnuti o pfeshraniénim styku

Soudni organ smluvniho statu, ve kterém se ma vykonat rozhodnuti o preshraniénim
styku vydané vjiném smluvnim statd, mbze pfi uznani nebo prohlaseni
vykonatelnosti tohoto rozhodnuti o styku nebo kdykoliv pozdéji stanovit nebo
pfizpsobit podminky jeho provadéni stejné jako ochranné nastroje nebo zaruky
s nim spojené, pokud je toto nezbytné pro usnadnéni vykonu prava styku za
predpokladu, Ze jsou spinény podstatné body daného rozhodnuti a vzaty do tvahy
zmény okolnosti nebo ujednani mezi dotCenymi osobami. Toto cizi rozhodnuti véak

nikdy nesmi byt zménéno ve své podstaté.
Clanek 16 - Vraceni ditéte

1. Pokud neni dité na konci pfeshraniéniho styku uskuteénéného na zaklade
rozhodnuti o styku vraceno, pfislusny organ na navrh zajisti okamzité vraceni
ditétte a pfipadné uplatni pFislusna ustanoveni mezinarodnich néstrojd,

vnitrostatnich pravnich pfedpist a tam, kde je to vhodné, uplatni ty ochranné



néastroje a zaruky, které jsou pfipadné stanoveny v daném rozhodnuti upravujicim
styk.
2. Rozhodnuti o vraceni ditéte se vyda, pokud mozno, do Sesti tydn(i od data podani

zadosti o vraceni.
Clanek 17 — Naklady

Kromé nakladll na repatriaci se kazdy smluvni stat zavazuje, ze nebude od Zadatele
pozadovat nahradu naklad( za opatfeni pfijatd Ustfednim organem daného statu

jménem zZadatele v souladu s touto imluvou.
Clanek 18 ~ Jazykové pozadavky
1. Pokud zvlastni dohody mezi Ustfednimi organy nestanovi jinak:

a) sdéleni ustfednimu organu ostoveného statu se vyhotovuji v Gfednim jazyce
nebo v jednom z Ufednich jazykd tohoto statu nebo se opatfi pfekladem do
tohoto jazyka;

b) ustfedni organ osloveného statu je vak povinen pfijmout sdéleni v angli¢tiné

nebo francouzstiné nebo sdéleni opatiené prekladem do jednoho z téchto
jazyka.

2. Sdéleni zaslana ustfednim organem osloveného statu véetné vysledkud
provedeného Setfeni se vyhotovi v Gfednim jazyce nebo v jednom z Ufednich
jazyku tohoto statu nebo v anglickém ¢&i francouzském jazyce.

3. Smluvni stat vd8ak muze prohlasenim adresovanym generainimu tajemnikovi
Rady Evropy vznést namitku proti pouzivani francouzského nebo anglického
jézyka podle odstavcl 1 a 2 tohoto ¢lanku, avsak nikoliv proti obéma jazykam, pfi

vyhotovovani zadosti nebo jinych listin zasilanych jeho Ustfednim organim.



Kapitola IV — Vztah k jinym imluvam

Clanek 19 — Vztah k Evropské imiuvé o uznavani a vykonu rozhodnuti o

vychové déti a obnoveni vychovy déti

Odstavce 2 a 3 &lanku 11 Evropské Umluvy z 20.kvétna 1980 (ETS ¢. 105) o
uznavani a vykonu rozhodnuti o vychové déti a obnoveni vychovy déti se

neuplatiiuji na vztahy mezi smiuvnimi staty, které jsou zaroven i smluvnimi staty této

Umluvy.

Clanek 20 — Vztah k jinym tmluvam

1.

Touto Umiuvou nejsou dotéeny zadné mezinarodni Umluvy, kterych jsou smluvni
staty této Umluvy stranami nebo se jimi stanou, a jez obsahuji ustanoveni
ohledné zalezitosti. upravenych touto Umluvou. Touto Umluvou neni pfedevsim

dotéena aplikace nasledujicich imluv:

a) Haagské Umluvy z 5. fijna 1961 o pfislus$nosti organl a pravu pouzitelném
pro ochranu nezletilych;

b) Evropské Umluvy o uznavéani a vykonu rozhodnuti o vychové déti a obnoveni
vychove déti z 20. kvétna 1980 v souladu s ¢lankem 19 vyse;

c) Haagské umluvy z 25. fijna 1980 o obc¢anskopravnich aspektech
mezinarodnich Unosy déti;

d) Haagské Umluvy z 19. fijna 1996 o pravomoci organl, pouzitelném pravu,
uznavani, vykonu a spolupraci ve vécech rodi¢ovské zodpovédnosti a opatreni
k ochrané déti;

Nic v této Umluvé stranam nebrani uzavirat mezinarodni smlouvy, které dopliu;ji

nebo rozvijeji ustanoveni této imluvy nebo rozsifuji jeji pole plsobnosti.

Smiuvni staty, které jsou &leny Evropského spoleCenstvi, uplatiuji ve svych

vzajemnych vztazich pravidla Spole€enstvi a tudiz neuplatiuji pravidla vyplyvajici

z této Umluvy, vyjma pfipadd, kdy pro danou oblast Zadna takova pravidla

Spolecenstvi neexistuji.



Kapitola V — Zmény této umluvy
Clanek 21 — Zmény

1. Veskeré navrhy na zménu této imluvy predlozené smluvni stranou se zaslou
generdlnimu tajemnikovi Rady Evropy, ktery je pfeda ¢lenskym statiim
Rady Evropy, kazdému signatari, kazdému smluvnimi statu, Evropskému
spoledenstvi, kazdému statu, ktery byl vyzvan k podpisu Umiuvy v souladu
ustanovenimi &lénku 22, a kazdému statu, ktery byl vyzvan k piistupu k Umluvé
v souladu s ustanovenimi ¢lanku 23.
2. Veskeré zmény navrzené smluvni stranou se zaslou Evropskému vyboru pro
pravni spolupraci (CDCJ), ktery své stanovisko k navrzené zmeéené predlozi
Vyboru ministrd.
3. Vybor ministr( navrzenou zménu a stanovisko CDCJ pfezkouma a po
konzuitaci smluvnich stran Umluvy, které nejsou &leny Rady Evropy, miize
danou zménu piijmout.
4. Znéni zmény pfijaté Vyborem ministrd v souladu s odstavcem 3 tohoto ¢lanku se
zasle smluvnim stranam Kk prijeti.
5. Veskeré zmény piijaté v souladu s odstavcem 3 tohoto ¢lanku vstoupi v platnost
prvni den mésice nasledujiciho po uplynuti obdobi jednoho mésice po datu, kdy
vSechny smluvni strany uvédomily generalniho tajemnika o pfijeti zmény.

Kapitola VI — Zavére€na ustanoveni
Clanek 22 — Podpis a vstup v platnost

1. Tato umluva bude otevfena k podpisu ¢lenskym statlim Rady Evropy, neclenskym
statlm, které se podilely na jejim vypracovani, a Evropskému spolecenstvi.

2. Tato umluva podieha ratifikaci, pfijeti nebo souhlasu. Ratifikacni listiny, listiny o
prijeti nebo souhlasu se ulozZi u generélniho tajemnika Rady Evropy.

3. Tato umluva vstoupi v platnost prvni den mésice nasledujiciho po uplynuti obdobi
tfi mésica po datu, kdy tfi staty véetné nejméné dvou c&lenskych statd Rady



Evropy vyjadrily sv(j souhlas s tim, aby byly touto Umluvou vazany v souladu
s ustanovenimi predchoziho odstavce.

Ohledné statl uvedenych v odstavci 1 nebo Evropského spoledenstvi, které
nasledné vyjadri svlj souhlas, aby byly umluvou vazany, vstoupi tato Umluvu
v platnost prvni den mésice nasledujiciho po uplynuti obdobi tfi mésicli po datu

ulozeni ratifikacnich listin, listin o pfijeti nebo souhlasu.

Clanek 23 - Pfistup k timluvé

Po vstupu této Umluvy v platnost mdze Vybor ministrlt Rady Evropy po konzuitaci
smiluvnich stran vyzvat i necClenské staty Rady Evropy, které se neucastnily
pfipravy této Uumluvy, aby ktéto Umluvé pfistoupily na zakladé vétsinového
rozhodnuti podle ¢lanku 20, pismeno d) Statutu Rady Evropy a jednomysiného
souhlasu zastupcld smiuvnich statl opravnénych zasedat ve Vyboru ministrd.

Tato umluva vstoupi pro dany pfistupujici stat v platnost prvni den mésice
nasledujiciho po uplynuti obdobi tfi mésich po datu uloZeni listiny o pfistupu u

generalniho tajemnika Rady Evropy.

Clanek 24 — Uzemni pGsobnost

1.

Kterykoli stat Evropského spoleéenstvi muze pfi podpisu nebo pii ukladani
ratifikaCnich listin, listin o pfijeti, souhlasu nebo pfistupu urcit jedno &i vice Uzemi,
pro ktera bude tato Umluva platit.

Kterakoli strana mulze kdykoliv pozdéji na zakladé prohlaseni adresovaného
generalnimu tajemnikovi Rady Evropy rozsifit plsobnost této imluvy na jakékoliv
tzemi stanovené v tomto prohlaeni, za jehoZ mezinarodni vztahy je odpovédna
nebo jehoz jménem je opravnéna pfijimat zavazky. Tato imluva vstoupi pro toto
tzemi v platnost prvni den mésice nasledujiciho po uplynuti obdobi tfi mésicu
po datu pfijeti tohoto prohlaseni generainim tajemnikem.

Veskera prohlaseni ucginénd podle dvou predchazejicich odstavcl ve vztahu
k jakémukoli dzemi mohou byt vzata zpét na zakladé oznameni zaslaného

generalnimu tajemnikovi. Toto zpétvzeti se stane GCinnym prvni den mésice



néasledujicino po uplynuti tfi mésicl po datu pfijeti tohoto oznameni generainim

tajemnikem.
Clanek 25 — Vyhrady

V¢ zadnému ustanoveni Umluvy nelze uéinit vyhradu.

Clének 26 — Vypovéd

1. Kazda smluvni strana mGze kdykoliv tuto Umluvu vypovédét prostiednictvim
oznameni zaslaného generalnimu tajemnikovi Rady Evropy.

2. Tato vypovéd nabude ucinnosti prvni den mésice nasledujiciho po uplynuti
obdobi tfi mésict po datu pfijeti oznameni generalnim tajemnikem.

Glanek 27 — Oznameni

Generalni tajemnik Rady Evropy oznami ¢lenskym statim Rady Evropy, véem
signatarskym statim, vSéem smluvnim statim, Evropskému spoleCenstvi, véem
statam vyzvanym k podpisu této umluvy v souladu s ustanovenimi ¢lanku 22 a
véem statdm vyzvanym Kk piistupu k této imluvé v souladu s ustanovenimi ¢lanku
23:

a) veskeré podpisy;

b) uloZeni ratifikacnich listin, listin o pfijeti, souhlasu ¢&i pfistupu;

¢) datum platnosti této dmluvy v souladu s ¢lanky 22 a 23;

d) zmény pfijaté v souladu s ¢lankem 21 a datum vstupu dané zmeény v platnost;
e) veskera prohlaseni ucinéna podle ustanoveni &lanku 18;

f) veskeré vypovédi podle ustanoveni ¢lanku 26;

g) veskeré dalsi udkony, oznameni ¢&i sdéleni, které se predevsim vztahuji k

&lankim 10 a 11 této Gmluvy.



Na ddkaz toho niZe podepsani, jsouce k tomu fadné zmocnéni, podepsali tuto

umluvu.

Dano ve Strasburku dne 15. kvétna 2003 v jazyce francouzském a anglickém,
piicemz obé znéni maji stejnou platnost, v jednom vyhotoveni, které bude uloZzeno
v archivu Rady Evropy. Generalni tajemnik Rady Evropy pfeda ovéiené kopie
kazdému ¢lenskému statu Rady Evropy, neélenskym statim, které se uUcastnily
vypracovani této umluvy, Evropskému spoleenstvi a kazdému statu, ktery byl

vyzvan, aby k této umluvé pristoupil.
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Preamble

The member States of the Council of Europe and the other signatories hereto,

Taking into account the European Convention on Recognition and Enforcement of
Decisions concerning Custody of Children and on Restoration of Custody of Children of

20 May 1980 (ETS No. 105);

Taking into account the Hague Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction and the Hague Convention of 19 October 1996 on
Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in respect of
Parental Responsibility and Measures for the Protection of Children;

Taking into account the Council Regulation (EC) No. 1347/2000 of 29 May 2000 on
jurisdiction and the recognition and enforcement of judgments in matrimonial matters and
in matters of parental responsibility for children of both spouses;

Recognising that, as provided in the different international legal instruments of the Council
of Europe as well as in Article 3 of the United Nations Convention on the Rights of the
Child of 20 November 1989, the best interests of the child shall be a primary consideration;

Aware of the need for further provisions to safeguard contact between children and their
parents and other persons having family ties with children, as protected by Article 8 of the
Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November

1950 (ETS No. 05);

Taking into account Article 9 of the United Nations Convention on the Rights of the Child
which provides for the right of a child, who is separated from one or both parents, to
maintain personal relations and direct contact with both parents on a regular basis, except
when this is contrary to the child's best interests;

Taking into account paragraph 2 of Article 10 of the United Nations Convention on the
Rights of the Child, which provides for the right of the child whose parents reside in
different States to maintain on a regular basis, save in exceptional circumstances, personal
relations and direct contacts with both parents;

Aware of the desirability of recognising not only parents but also children as holders of
rights;

Agreeing consequently to replace the notion of “access to children” with the notion of
“contact concerning children”;

Taking into account the European Convention on the Exercise of Children’s Rights (ETS No.
160) and the desirability of promoting measures to assist children in matters concerning
contact with parents and other persons having family ties with children;

Agreeing on the need for children to have contact not only with both parents but also with
certain other persons having family ties with children and the importance for parents and
those other persons to remain in contact with children, subject to the best interests of the

child;
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Noting the need to promote the adoption by States of common principles with respect to
contact concerning children, in particular in order to facilitate the application of
international instruments in this field;

Realising that machinery set up to give effect to foreign orders relating to contact
concerning children is more likely to provide satisfactory results where the principles on

which these foreign orders are based are similar to the principles in the State giving effect to
such foreign orders;

Recognising the need, when children and parents and other persons having family ties with
children live in different States, to encourage judicial authorities to make more frequent use

of transfrontier contact and to increase the confidence of all persons concerned that the
children will be returned at the end of such contact;

Noting that the provision of efficient safeguards and additional guarantees is likely to
ensure the return of children, in particular, at the end of transfrontier contact;

Noting that an additional international instrument is necessary to provide solutions relating
in particular to transfrontier contact concerning children;

Desiring to establish co-operation between all central authorities and other bodies in order
to promote and improve contact between children and their parents, and other persons
having family ties with such children, and in particular to promote judicial co-operation in
cases concerning transfrontier contact;
Have agreed as follows:

CHAPTER 1~ OBJECTS OF THE CONVENTION AND DEFINITIONS
Article 1 - Objects of the Convention
The objects of this Convention are:

a  to determine general principles to be applied to contact orders;

b  to fix appropriate safeguards and guarantees to ensure the proper exercise of contact
and the immediate return of children at the end of the period of contact;

¢  to establish co-operation between central authorities, judicial authorities and other
bodies in order to promote and improve contact between children and their parents,
and other persons having family ties with children.

Article 2 — Definitions

For the purposes of this Convention:

a “contact” means:

i  the child staying for a limited period of time with or meeting a person mentioned
in Articles 4 or 5 with whom he or she is not usually living;

i any form of communication between the child and such person;
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ii  the provision of information to such a person about the child or to the child about
such a person.

b “contact order” means a decision of a judicial authority concerning contact, including an
agreement concerning contact which has been confirmed by a competent judicial
authority or which has been formally drawn up or registered as an authentic
instrument and is enforceable;

¢ “child” means a person under 18 years of age in respect of whom a contact order may
be made or enforced in a State Party;

d  “family ties” means a close relationship such as between a child and his or her
grandparents or siblings, based on law or on a de facto family relationship;

e  “judicial authority” means a court or an administrative authority having equivalent
powers.

CHAPTER II - GENERAL PRINCIPLES TO BE APPLIED TO CONTACT ORDERS

N

Article 3 —~ Application of principles

States Parties shall adopt such legislative and other measures as may be necessary to ensure
that the principles contained in this chapter are applied by judicial authorities when
making, amending, suspending or revoking contact orders.

Article 4 - Contact between a child and his or her parents

A child and his or her parents shall have the right to obtain and maintain regular contact
with each other.

Such contact may be restricted or excluded only where necessary in the best interests of the
child.

Where it is not in the best interests of a child to maintain unsupervised contact with one of
his or her parents the possibility of supervised personal contact or other forms of contact
with this parent shall be considered.

Article 5 - Contact between a child and persons other than his or her parents

Subject to his or her best interests, contact may be established between the child and persons
other than his or her parents having family ties with the child.

States Parties are free to extend this provision to persons other than those mentioned in
paragraph 1, and where so extended, States may freely decide what aspects of contact, as
defined in Article 2 letter a. shall apply.

Axticle 6 - The right of a child to be informed, consulted and to express his or her views

A child considered by internal law as having sufficient understanding shall have the right,
undess this would be manifestly contrary to his or her best interests:



ETS No. 192 — Convention on Contact concerning Children, 15.V.2003

-  toreceive all relevant information;
- to be consulted;
- to express his or her views.

Due weight shall be given to those views and to the ascertainable wishes and feelings of the
child.

Article 7 - Resolving disputes concerning contact

When resolving disputes concerning contact, the judicial authorities shall take all
appropriate measures:

a  to ensure that both parents are informed of the importance for their child and for both
of them of establishing and maintaining regular contact with their child;

b to encourage parents and other persons having family ties with the child to reach
amicable agreements with respect to contact, in particular through the use of family
mediation and other processes for resolving disputes;

¢ before taking a decision, to ensure that they have sufficient information at their
disposal, in particular from the holders of parental responsibilities, in order to take a
decision in the best interests of the child and, where necessary, obtain further
information from other relevant bodies or persons.

Article 8 —~ Contact agreements

States Parties shall encourage, by means they consider appropriate, parents and other
persons having family ties with the child to comply with the principles laid down in
Articles 4 to 7 when making or modifying agreements on contact concerning a child. These
agreements should preferably be in writing.

Upon request, judicial authorities shall, except where internal law otherwise provides,
confirm an agreement on contact concerning a child, unless it is contrary to the best interests

of the child.
Article 9 — The carrying into effect of contact orders

States Parties shall take all appropriate measures to ensure that contact orders are carried
into effect.

Article 10 - Safeguards and guarantees to be taken concerning contact

Each State Party shall provide for and promote the use of safeguards and guarantees. It
shall communicate, through its central authorities, to the Secretary General of the Council of
Europe, within three months after the entry into force of this Convention for that State
Party, at least three categories of safeguards and guarantees available in its internal law in
addition to the safeguards and guarantees referred to in paragraph 3 of Article 4 and in
letter b of paragraph 1 of Article 14 of this Convention. Changes of available safeguards and
guarantees shall be communicated as soon as possible.
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Where the circumstances of the case so require, judicial authorities may, at any time, make a
contact order subject to any safeguards and guarantees both for the purpose of ensuring that
the order is carried into effect and that either the child is returned at the end of the period of
contact to the place where he or she usually lives or that he or she is not improperly

removed.

a Safeguards and guarantees for ensuring that the order is carried into effect, may in
g gv g y
particular include:

—  supervision of contact;

~  the obligation for a person to provide for the travel and accommodation expenses
of the child and, as may be appropriate, of any other person accompanying the
child;

—  asecurity to be deposited by the person with whom the child is usually living to
ensure that the person seeking contact with the child is not prevented from having
such contact;

-~ afine to be imposed on the person with whom the child is usually living, should
this person refuse to comply with the contact order.

b  Safeguards and guarantees for ensuring the return of the child or preventing an
improper removal, may in particular include:

~  the surrender of passports or identity documents and, where appropriate, a
document indicating that the person seeking contact has notified the competent
consular authority about such a surrender during the period of contact;

- financial guarantees;
—  charges on property;
—  undertakings or stipulations to the court;

- the obligation of the person having contact with the child to present himself or
herself, with the child, regularly before a competent body such as a youth welfare
authority or a police station, in the place where contact is to be exercised;

-  the obligation of the person seeking contact to present a document issued by the
State where contact is to take place, certifying the recognition and declaration of
enforceability of a custody or a contact order or both either before a contact order
is made or before contact takes place;

~  the imposition of conditions in relation to the place where contact is to be
exercised and, where appropriate, the registration, in any national or transfrontier
information system, of a prohibition preventing the child from leaving the State
where contact is to take place.

Any such safeguards and guarantees shall be in writing or evidenced in writing and shall
form part of the contact order or the confirmed agreement.



ETS No. 192 - Convention on Contact concerning Children, 15.V.2003

4

If safeguards or guarantees are to be implemented in another State Party, the judicial
authority shall preferably order such safeguards or guarantees as are capable of
implementation in that State Party.

CHAPTER III - MEASURES TO PROMOTE AND IMPROVE TRANSFRONTIER CONTACT

[

Article 11 — Central authorities

Each State Party shall appoint a central authority to carry out the functions provided for by
this Convention in cases of transfrontier contact.

Federal States, States with more than one system of law or States having autonomous
territorial units shall be free to appoint more than one central authority and to specify the
territorial or personal extent of their functions. Where a State has appointed more than one
central authority, it shall designate the central authority to which any communication may
be addressed for transmission to the appropriate central authority within that State.

The Secretary General of the Council of Europe shall be notified of any appointment under
this article.

Article 12 — Duties of the central authorities
The central authorities of States Parties shall:

a  co-operate with each other and promote co-operation between the competent
authorities, including judicial authorities, in their respective countries to achieve the
purposes of the Convention. They shall act with all necessary despatch;

b  with a view to facilitating the operation of this Convention, provide each other on
request with information concerning their laws relating to parental responsibilities,
including contact and any more detailed information concerning safeguards and
guarantees in addition to that already provided according to paragraph 1 of Article 10,
and their available services (including legal services, publicly funded or otherwise) as
well as information concerning any changes in these laws and services;

¢ take all appropriate steps in order to discover the whereabouts of the child;

d secure the transmission of requests for information coming from the competent
authorities and relating to legal or factual matters concerning pending proceedings;

e  keep each other informed of any difficulties likely to arise in applying the Convention
and, as far as possible, eliminate obstacles to its application.

Article 13 — International co-operation

The judicial authorities, the central authorities and the social and other bodies of States
Parties concerned, acting within their respective competence, shall co-operate in relation to
proceedings regarding transfrontier contact.

In particular, the central authorities shall assist the judicial authorities of States Parties in
communicating with each other and obtaining such information and assistance as may be
necessary for them to achieve the objects of this Convention.
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In transfrontier cases, the central authorities shall assist children, parents and other persons
having family ties with the child, in particular, to institute proceedings regarding
transfrontier contact.

Article 14 - Recognition and enforcement of transfrontier contact orders

States Parties shall provide, including where applicable in accordance with relevant
international instruments:

a  a system for the recognition and enforcement of orders made in other States Parties
concerning contact and rights of custody;

b  a procedure whereby orders relating to contact and rights of custody made in other
States Parties may be recognised and declared enforceable in advance of contact being

exercised within the State addressed.

If a State Party makes recognition or enforcement or both of a foreign order conditional on
the existence of a treaty or reciprocity, it may consider this Convention as such a legal basis
for recognition or enforcement or both of a foreign contact order.

Article 15 - Conditions for implementing transfrontier contact orders

The judicial authority of the State Party in which a transfrontier contact order made in
another State Party is to be implemented may, when recognising or declaring enforceable
such a contact order, or at any later time, fix or adapt the conditions for its implementation,
as well as any safeguards or guarantees attaching to it, if necessary for facilitating the
exercise of this contact, provided that the essential elements of the order are respected and
taking into account, in particular, a change of circumstances and the arrangements made by
the persons concerned. In no circumstances may the foreign decision be reviewed as to its

substance.
Article 16 - Return of a child

Where a child at the end of a period of transfrontier contact based on a contact order is not
returned, the competent authorities shall, upon request, ensure the child’s immediate
return, where applicable, by applying the relevant provisions of international instruments,
of internal law and by implementing, where appropriate, such safeguards and guarantees as
may be provided in the contact order.

A decision on the return of the child shall be made, whenever possible, within six weeks of
the date of an application for the return.

Article 17 - Costs

With the exception of the cost of repatriation, each State Party undertakes not to claim any
payment from an applicant in respect of any measures taken under this Convention by the
central authority itself of that State on the applicant’s behalf.

Article 18 - Language requirement

Subject to any special agreements made between the central authorities concerned:
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a  communications to the central authority of the State addressed shall be made in the
official language or in one of the official languages of that State or be accompanied by a

translation into that language;

b the central authority of the State addressed shall nevertheless accept communications
made in English or in French, or accompanied by a translation into one of these

languages.

Communications coming from the central authority of the State addressed, including the
results of enquiries carried out, may be made in the official language or one of the official
languages of that State or in English or French.

However, a State Party may, by making a declaration addressed to the Secretary General of
the Council of Europe, object to the use of either French or English under paragraphs 1
and 2 of this article, in any application, communication or other documents sent to their

central authorities.

CHAPTERIV - RELATIONSHIP WITH OTHER INSTRUMENTS

SV

w

Article 19~ Relationship with the European Convention on Recognition and
Enforcement of Decisions concerning Custody of Children and on
Restoration of Custody of Children

Paragraphs 2 and 3 of Article 11 of the European Convention of 20 May 1980 (ETS N° 105)
on Recognition and Enforcement of Decisions concerning Custody of Children and on
Restoration of Custody of Children shall not be applied in relations between States Parties
which are also States Parties of the present Convention.

Article 20 — Relationships with other instruments

This Convention shall not affect any international instrument to which States Parties to the
present Convention are Parties or shall become Parties and which contains provisions on
matters governed by this Convention. In particular, this Convention shall not prejudice the
application of the following legal instruments:

a  the Hague Convention of 5 October 1961 on the competence of authorities and the
applicable law concerning the protection of minors,

b  the European Convention on the recognition and enforcement of decisions concerning
custody of children and on restoration of custody of children of 20 May 1980, subject to

Article 19 above,

¢ the Hague Convention of 25 October 1980 on the civil aspects of international child
abduction,

d  the Hague Convention of 19 October 1996 on jurisdiction, applicable law, recognition,
enforcement and co-operation in respect of parental responsibility and measures for the
protection of children.

Nothing in this Convention shall prevent Parties from concluding international agreements
completing or developing the provisions of this Convention or extending their field of
application.

In their mutual relations, States Parties which are members of the European Community
shall apply Community rules and shall therefore not apply the rules arising from this
Convention, except in so far as there is no Community rule governing the particular subject
concerned.
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CHAPTER V - AMENDMENTS TO THE CONVENTION

w

Article 21 - Amendments

Any proposal for an amendment to this Convention presented by a Party shall be
communicated to the Secretary General of the Council of Europe and forwarded by him or
her to the member States of the Council of Europe, any signatory, any State Party, the
European Community, to any State invited to sign this Convention in accordance with the
provisions of Article 22 and to any State invited to accede to this Convention in accordance
with the provisions of Article 23.

Any amendment proposed by a Party shall be communicated to the European Committee
on Legal Co-operation (CDC]J), which shall submit to the Committee of Ministers its opinion
on that proposed amendment.

The Committee of Ministers shall consider the proposed amendment and the opinion
submitted by the CDC]J and, following consultation of the Parties to the Convention, which
are not members of the Council of Europe, may adopt the amendment.

The text of any amendment adopted by the Comumittee of Ministers in accordance with
paragraph 3 of this article shall be forwarded to the Parties for acceptance.

Any amendment adopted in accordance with paragraph 3 of this article shall enter into
force on the first day of the month following the expiration of a period of one month after
the date on which all Parties have informed the Secretary General that they have accepted it.

CHAPTER VI -FINAL CLAUSES

Article 22 — Signature and entry into force

This Convention shall be open for signature by the member States of the Council of Europe,
the non-member States which have participated in its elaboration and the European

Community.

This Convention is subject to ratification, acceptance or approval. Instruments of
ratification, acceptance or approval shall be deposited with the Secretary General of the

Council of Europe.

This Convention shall enter into force on the first day of the month following the expiration
of a period of three months after the date on which three States, including at least two
member States of the Council of Europe, have expressed their consent to be bound by the
Convention in accordance with the provisions of the preceding paragraph.

In respect of any State mentioned in paragraph 1 or the European Community, which
subsequently expresses its consent to be bound by it, the Convention shall enter into force
on the first day of the month following the expiration of a period of three months after the
date of the deposit of its instrument of ratification, acceptance or approval.

Article 23 - Accession to the Convention

After the entry into force of this Convention, the Committee of Ministers of the Council of
Europe may, after consultation of the Parties, invite any non-member State of the Council of
Europe, which has not participated in the elaboration of the Convention, to accede to this
Convention by a decision taken by the majority provided for in Article 20 d. of the Statute of
the Council of Europe, and by unanimous vote of the representatives of the Contracting
States entitled to sit on the Comunittee of Ministess.
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In respect of any acceding State, the Convention shall enter into force on the first day of the
month following the expiration of a period of three months after the date of deposit of the
instrument of accession with the Secretary General of the Council of Europe.

Article 24 — Territorial application

Any State or the European Community may, at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession, specify the territory or
territories to which this Convention shall apply.

Any Party may, at any later date, by a declaration addressed to the Secretary General of the
Council of Europe, extend the application of this Convention to any other territory specified
in the declaration and for whose international relations it is responsible or on whose behalf
it is authorised to give undertakings. In respect of such territory, the Convention shall enter
into force on the first day of the month following the expiration of a period of three months
after the date of receipt of such declaration by the Secretary General.

Any declaration made under the two preceding paragraphs may, in respect of any territory
specified in such declaration, be withdrawn by a notification addressed to the Secretary
General of the Council of Europe. The withdrawal shall become effective on the first day of
the month following the expiration of a period of three months after the date of receipt of

such notification by the Secretary General.
Article 25 - Reservations

No reservation may be made in respect of any provision of this Convention.

Article 26 — Denunciation

Any Party may, at any time, denounce this Convention by means of a notification addressed
to the Secretary General of the Council of Europe.

Such denunciation shall become effective on the first day of the month following the
expiration of a period of three months after the date of receipt of the notification by the

Secretary General.

Article 27 - Naotifications

The Secretary General of the Council of Europe shall notify the member States of the
Council of Europe, any State signatory, any State Party, the European Community, to any

State invited to sign this Convention in accordance with the provisions of Article 22 and to
any State invited to accede to this Convention in accordance with the provisions of

Article 23 of:

a  any signature;

b the deposit of any instrument of ratification, acceptance, approval or accession;

¢ any date of entry into force of this Convention in accordance with Articles 22 and 23;

d any amendment adopted in accordance with Article 21 and the date on which such an
amendment enters into force;

e  any declaration made under the provisions of Article 18;
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f  any denunciation made in pursuance of the provisions of Article 26;

g  any other act, notification or communication, in particular relating to Articles 10 and 11
of this Convention.

In witness whereof, the undersigned, being duly authorised thereto, have signed this
Convention.

Done at Strasbourg, this 15th day of May 2003, in English and in French, both texts being
equally authentic, in a single copy, which shall be deposited in the archives of the Council of
Europe. The Secretary General of the Council of Europe shall transmit certified copies to
each member State of the Council of Europe, to the non-member States which have
participated in the elaboration of this Convention, to the European Community and to any
State invited to accede to this Convention.
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Préambule
Les Etats membres du Conseil de 1'Europe et les autres signataires de la présente Convention,

Tenant compte de la Convention européenne sur la reconnaissance et l'exécution des décisions
en matiére de garde des enfants et le rétablissement de la garde des enfants, du 20 mai 1980
(STE n° 105);

Tenant compte de la Convention de La Haye, du 25 octobre 1980, sur les aspects civils de
l'enlevement international d'enfants et de la Convention de La Haye, du 19 octobre 1996,
concernant la compétence, la loi applicable, la reconnaissance, l'exécution et la coopération en
matiére de responsabilité parentale et de mesures de protection des enfants;

Tenant compte du Réglement (CE) n° 1347/2000 du Conseil, du 29 mai 2000, relatif a la
compétence, la reconnaissance et l'exécution des décisions en matiére matrimoniale et en
matiére de responsabilité parentale des enfants communs;

Reconnaissant que, comme le prévoient les différents instruments juridiques internationaux du
Conseil de 'Europe ainsi que l'article 3 de la Convention des Nations Unies relative aux droits
de l'enfant du 20 novembre 1989, l'intérét supérieur de l'enfant doit étre une considération
primordiale;

Conscients de la nécessité d'adopter de nouvelles dispositions pour préserver les relations
personnelles entre les enfants et leurs parents, et les autres personnes ayant des liens de famille
avec les enfants, conformément & la protection assurée par l'article 8 de la Convention de
sauvegarde des Droits de I'Homme et des Libertés fondamentales, du 4 novembre 1950 (STE
n°5);

Tenant compte de l'article 9 de la Convention des Nations Unies relative aux droits de 'enfant,
qui prévoit le droit pour l'enfant, séparé de ses deux parents ou de I'un d'eux, d'entretenir
réguliérement des relations personnelles et des contacts directs avec ses deux parents, sauf si
cela est contraire a l'intérét supérieur de I'enfant;

Tenant compte du paragraphe 2 de l'article 10 de la Convention des Nations Unies relative aux
droits de l'enfant, qui prévoit le droit pour I'enfant dont les parents résident dans des Etats
différents d’entretenir, sauf circonstances exceptionnelles, des relations personnelles et des
contacts directs réguliers avec ses deux parents;

Conscients de l'opportunité de reconnaitre non seulement les parents, mais aussi les enfants en
tant que titulaires de droits;

Convenant, en conséquence, de remplacer la notion de «droit de visite & I'égard des enfants» par
celle «de relations personnelles concernant les enfants»;

Tenant compte de la Convention européenne sur I'exercice des droits des enfants (STE n° 160) et
de l'opportunité de promouvoir des mesures pouvant aider les enfants dans le cadre des
questions relatives aux relations personnelles avec les parents et d'autres personnes ayant des
liens de famille avec les enfants;

S'accordant a reconnaitre le besoin pour les enfants d'entretenir des relations personnelies non
seulement avec leurs deux parents, mais aussi avec certaines autres personnes ayant des liens
de famille avec les enfants, et I'importance pour les parents et ces autres personnes de rester en
contact avec les enfants, sous réserve de préserver l'intérét supérieur des enfants;
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Noting the need to promote the adoption by States of common principles with respect to
contact concerning children, in particular in order to facilitate the application of
international instruments in this field;

Realising that machinery set up to give effect to foreign orders relating to contact

concerning children is more likely to provide satisfactory results where the principles on
which these foreign orders are based are similar to the principles in the State giving effect to

such foreign orders;
Recognising the need, when children and parents and other persons having family ties with
children live in different States, to encourage judicial authorities to make more frequent use

of transfrontier contact and to increase the confidence of all persons concerned that the
children will be returned at the end of such contact;

Noting that the provision of efficient safeguards and additional guarantees is likely to
ensure the return of children, in particular, at the end of transfrontier contact;

Noting that an additional international instrument is necessary to provide solutions relating
in particular to transfrontier contact concerning children;

Desiring to establish co-operation between all central authorities and other bodies in order
to promote and improve contact between children and their parents, and other persons
having family ties with such children, and in particular to promote judicial co-operation in
cases concerning transfrontier contact;
Have agreed as follows:

CHAPTER I~ OBJECTS OF THE CONVENTION AND DEFINITIONS
Article 1 - Objects of the Convention
The objects of this Convention are:

a  to determine general principles to be applied to contact orders;

b  to fix appropriate safeguards and guarantees to ensure the proper exercise of contact
and the immediate return of children at the end of the period of contact;

¢ to establish co-operation between central authorities, judicial authorities and other
bodies in order to promote and improve contact between children and their parents,
and other persons having family ties with children.

Article 2 - Definitions

For the purposes of this Convention:

a “contact” means:

i  the child staying for a limited period of time with or meeting a person mentioned
in Articles 4 or 5 with whom he or she is not usually living;

i any form of communication between the child and such person;
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iii toute communication d'information au sujet de l'enfant & cette personne, ou
inversement.

b «décision relative aux relations personnelles» : une décision d'une autorité judiciaire
concernant des relations personnelles, y compris un accord relatif 4 des relations
personnelles qui a été homologué par une autorité judiciaire compétente ou qui revét la
forme d’un acte authentique regu et exécutoire;

¢ «enfant» : une personne igée de moins de 18 ans, & I'égard de laquelle une décision relative
aux relations personnelles peut étre prononcée ou exécutée dans un Etat Partie;

a  «liens de famille» : les relations étroites comme celles existant entre un enfant et ses grands-
parents ou ses fréres et sceurs, qui découlent du droit ou d’une relation de famille de fait ;

e  «autorité judicinire» : un tribunal ou une autorité administrative ayant des pouvoirs
équivalents.

CHAPITREII- PRINCIPES GENERAUX A APPLIQUER AUX DECISIONS RELATIVES AUX

(8]

RELATIONS PERSONNELLES
Article 3 ~ Application des principes

Les Etats Parties adoptent les mesures législatives et autres qui se révélent nécessaires pour
assurer que les principes contenus dans ce chapitre sont appliqués, par les autorités judiciaires,
lorsqu’elles prononcent, modifient, suspendent ou révoquent des décisions relatives aux
relations personnelles.

Article 4 ~ Relations personnelles entre un enfant et ses parents

Un enfant et ses parents ont le droit d'obtenir et d'entretenir des relations personnelles
réguliéres.
De telles relations personnelles ne peuvent éfre restreintes ou exclues que lorsque cela est

nécessaire dans l'intérét supérieur de l'enfant.

Lorsqu'il n'est pas dans l'intérét supérieur d'un enfant d'entretenir des relations personnelles
sans surveillance avec lun de ses deux parents, la possibilité d'entretenir des relations
personnelles sous surveillance ou d'autres formes de relations personnelles avec ce parent doit
étre envisagée.

Article 5 - Relations personnelles entre un enfant et d'autres personnes que ses parents

Sous réserve de l'intérét supérieur de l'enfant, des relations personnelles peuvent étre instituées
entre I'enfant et des personnes autres que ses parents ayant avec lui des liens de famille.

Les Etats Parties sont libres d'étendre cette disposition a d'autres personnes que celles
mentionnées au paragraphe 1, auquel cas ils pourront décider librement des types de relations
personnelles, telles que définies a l'article 2, littera a, qui doivent s’appliquer.

Article 6 ~ Le droit de l'enfant a étre informé, consulté et a exprimer son opinion

Un enfant considéré selon le droit interne comme ayant un discernement suffisant a le droit, a
moins que ce ne soit manifestement contraire 4 son intérét supérieur :
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—  toreceive all relevant information;
- to be consulted;

- to express his or her views.

Due weight shall be given to those views and to the ascertainable wishes and feelings of the
child.

Article 7 - Resolving disputes conceming contact

When resolving disputes concerning contact, the judicial authorities shall take all
appropriate measures:

a  to ensure that both parents are informed of the importance for their child and for both
of them of establishing and maintaining regular contact with their child;

b to encourage parents and other persons having family ties with the child to reach
amicable agreements with respect to contact, in particular through the use of family
mediation and other processes for resolving disputes;

¢ Dbefore taking a decision, to ensure that they have sufficient information at their
disposal, in particular from the holders of parental responsibilities, in order to take a
decision in the best interests of the child and, where necessary, obtain further
information from other relevant bodies or persons.

Article 8 — Contact agreements

States Parties shall encourage, by means they consider appropriate, parents and other
persons having family ties with the child to comply with the principles laid down in
Articles 4 to 7 when making or modifying agreements on contact concerning a child. These
agreements should preferably be in writing.

Upon request, judicial authorities shall, except where internal law otherwise provides,
confirm an agreement on contact concerning a child, unless it is contrary to the best interests

of the child.
Article 9 - The carrying into effect of contact orders

States Parties shall take all appropriate measures to ensure that contact orders are carried
into effect.

Article 10 — Safeguards and guarantees to be taken concerning contact

Each State Party shall provide for and promote the use of safeguards and guarantees. It
shall communicate, through its central authorities, to the Secretary General of the Council of
Europe, within three months after the entry into force of this Convention for that State
Party, at least three categories of safeguards and guarantees available in its internal law in
addition to the safeguards and guarantees referred to in paragraph 3 of Article 4 and in
letter b of paragraph 1 of Article 14 of this Convention. Changes of available safeguards and
guarantees shall be communicated as soon as possible.
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Lorsque les circonstances de 'affaire I'exigent, les autorités judiciaires peuvent, a tout moment,
subordonner une décision relative aux relations personnelles & des mesures de sauvegarde et a
des garanties, en vue d'assurer a la fois la mise en ceuvre de la décision et le retour de I'enfant
au lieu ou il vit habituellement, a l'issue de la période de visite, ou d’éviter son déplacement
sans droit.

b

Les mesures de sauvegarde et les garanties visant a assurer la mise en ceuvre de la décision
peuvent notamment comprendre :

la surveillance des relations personnelles;

I'obligation pour une personne de supporter les frais de voyage et d’hébergement de
I'enfant, et, le cas échéant, de toute autre personne l'accompagnant;

le dépdt d'une garantie par la personne chez qui l'enfant vit habituellement, en vue
d’assurer que la personne sollicitant les relations personnelles n'est pas empéchée
d’avoir de telles relations;

une amende imposée a la personne avec laquelle I’enfant vit habituellement, dans le
cas ol cette personne refuserait de se conformer a la décision relative aux relations
personnelles.

Les mesures de sauvegarde et les garanties visant a assurer le retour de l'enfant ou a
empécher un déplacement sans droit peuvent notamment comprendre:

le dépdt de passeport ou autre document d'identité et, si nécessaire, la présentation
d’un document indiquant que la personne sollicitant les relations a notifié ce dépét
pour la durée de la visite a Vautorité consulaire compétente;

des garanties financiéres;
es sliretés réelles sur les biens;
des engagements ou obligations acceptés envers les tribunaux;

I'obligation, pour la personne entretenant des relations personnelles avec I'enfant, de
se présenter réguliérement, avec l'enfant, devant un organe compétent tel qu'un
service de protection de la jeunesse ou un poste de police du lieu ot les relations
doivent s’exercer;

Vobligation, pour la personne sollicitant des relations personnelles, de présenter un
document émanant de VEtat ol les relations doivent s’exercer, certifiant la
reconnaissance et le caractére exécutoire d’'une décision relative a la garde ou aux
relations personnelles, ou aux deux, ce, avant le prononcé de la décision sollicitée ou
avant l'exercice des relations;

V'imposition de conditions en rapport avec le lieu ot les relations personnelles doivent
s'exercer ef, si nécessaire, I'enregistrement, dans un systéme d’information national ou
transfrontiére, d'une interdiction empéchant l'enfant de quitter 'Etat ol les relations
doivent avoir lieu.

Toutes ces mesures de sauvegarde et garanties doivent revétir la forme écrite ou étre prouvées
par écrit, et font partie de la décision relative aux relations personnelles ou de l'accord
homologué.



ETS No. 192 — Convention on Contact concerning Children, 15.V.2003

4

If safeguards or guarantees are to be implemented in another State Party, the judicial
authority shall preferably order such safeguards or guarantees as are capable of
implementation in that State Party.

CHAPTER III - MEASURES TO PROMOTE AND IMPROVE TRANSFRONTIER CONTACT

(8]

Article 11 - Central authorities

Each State Party shall appoint a central authority to carry out the functions provided for by
this Convention in cases of transfrontier contact.

Federal States, States with more than one system of law or States having autonomous
territorial units shall be free to appoint more than one central authority and to specify the
territorial or personal extent of their functions. Where a State has appointed more than one
central authority, it shall designate the central authority to which any communication may
be addressed for transmission to the appropriate central authority within that State.

The Secretary General of the Council of Europe shall be notified of any appointment under
this article.

Article 12 - Duties of the central authorities
The central authorities of States Parties shall:

a co-operate with each other and promote co-operation between the competent
authorities, including judicial authorities, in their respective countries to achieve the
purposes of the Convention. They shall act with all necessary despatch;

b with a view to facilitating the operation of this Convention, provide each other on
request with information concerning their laws relating to parental responsibilities,
including contact and any more detailed information concerning safeguards and
guarantees in addition to that already provided according to paragraph 1 of Article 10,
and their available services (including legal services, publicly funded or otherwise) as
well as information concerning any changes in these laws and services;

¢ take all appropriate steps in order to discover the whereabouts of the child;

d secure the transmission of requests for information coming from the competent
authorities and relating to legal or factual matters concerning pending proceedings;

e keep each other informed of any difficulties likely to arise in applying the Convention
and, as far as possible, eliminate obstacles to its application.

Article 13 — International co-operation

The judicial authorities, the central authorities and the social and other bodies of States
Parties concerned, acting within their respective competence, shall co-operate in relation to
proceedings regarding transfrontier contact.

In particular, the central authorities shall assist the judicial authorities of States Parties in
communicating with each other and obtaining such information and assistance as may be
necessary for them to achieve the objects of this Convention.
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En présence d'un élément transfrontiére, les autorités centrales aident les enfants, les parents et
les autres personnes entretenant des liens de famille avec I'enfant, notamment, & engager une
procédure concernant les relations personnelles transfrontiéres.

Article 14 - Reconnaissance et exécution des décisions relatives aux relations personnelles
transfrontiéres

Les Etats Parties doivent prévoir, le cas échéant conformément aux accords internationaux
pertinents :

a  un systéme de reconnaissance et d'exécution des décisions rendues dans d’autres Etats
Parties relatives aux relations personnelles et au droit de garde;

b  une procédure par laquelle des décisions relatives aux relations personnelles et au droit de
garde rendues dans un autre Etat partie peuvent étre reconnues et déclarées exécutoires
avant l’exercice des relations personnelles dans 1'Etat requis.

Si un Etat Partie subordonne la reconnaissance et/ou l'exécution d'une décision étrangére a
I'existence d’un traité ou a la réciprocité, il pourra considérer la présente Convention comme
fondement juridique pour la reconnaissance et/ou 'exécution d'une décision étrangére relative
aux relations personnelles.

Article 15- Modalités de la mise en ceuvre des décisions relatives aux relations
personnelles transfrontiéres

L'autorité judiciaire de I'Etat Partie dans lequel doit étre mise en ceuvre une décision rendue
dans un autre Etat Partie concernant des relations personnelles transfrontieres peut, lorsqu'elle
reconnait ou déclare exécutoire une telle décision ou a un stade ultérieur, fixer ou adapter les
modalités de sa mise en ceuvre ainsi que les mesures de sauvegarde et les garanties attachées a
ladite décision, si cela est nécessaire pour faciliter 'exercice de ces relations, sous réserve que les
éléments essentiels de la décision soient respectés et en tenant compte, en particulier, de tout
changement de circonstances et des dispositions prises par les intéressés. En aucun cas, la
décision ne peut faire 1'objet d"un examen au fond.

Article 16 — Retour d'un enfant

Lorsque, a lissue d'une période de relations personnelles transfrontiéres fondées sur une
décision relative aux relations personnelles, le retour de l'enfant ne s'est pas effectué, les
autorités compétentes doivent assurer, sur demande, le retour immédiat de celui-ci, le cas
échéant, en appliquant les dispositions pertinentes des instruments internationaux, celles du
droit national et, si cela est approprié, par la mise en ceuvre des mesures de sauvegarde et des
garanties éventuellement prévues par la décision relative aux relations personnelles.

Une décision concernant le retour de I'enfant doit, dans la mesure du possible, intervenir dans
les six semaines suivant la date de la demande.

Article 17 - Frais

A l'exception des frais de rapatriement, chaque Etat Partie s'engage a n'exiger du demandeur
aucun paiement pour toute mesure prise en son nom, en vertu de la présente Convention, par
l'autorité centrale de cet Etat.

Article 18 ~ Conditions de langues

Sous réserve d’accords particuliers conclus entre les autorités centrales concernées:
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a communications to the central authority of the State addressed shall be made in the
official language or in one of the official languages of that State or be accompanied by a

translation into that language;

b the central authority of the State addressed shall nevertheless accept communications
made in English or in French, or accompanied by a translation into one of these

languages.

Communications coming from the central authority of the State addressed, including the
results of enquiries carried out, may be made in the official language or one of the official
languages of that State or in English or French.

However, a State Party may, by making a declaration addressed to the Secretary General of
the Council of Europe, object to the use of either French or English under paragraphs 1
and 2 of this article, in any application, communication or other documents sent to their

central authorities.

CHAPTERIV - RELATIONSHIP WITH OTHER INSTRUMENTS

3V

W

Article 19~ Relationship with the European Convention on Recognition and
Enforcement of Decisions concerning Custody of Children and on
Restoration of Custody of Children

Paragraphs 2 and 3 of Article 11 of the European Convention of 20 May 1980 (ETS N° 105)
on Recognition and Enforcement of Decisions concerning Custody of Children and on
Restoration of Custody of Children shall not be applied in relations between States Parties
which are also States Parties of the present Convention.

Article 20 - Relationships with other instruments

This Convention shall not affect any international instrument to which States Parties to the
present Convention are Parties or shall become Parties and which contains provisions on
matters governed by this Convention. In particular, this Convention shall not prejudice the
application of the following legal instruments:

a  the Hague Convention of 5 October 1961 on the competence of authorities and the
applicable law concerning the protection of minors,

b  the European Convention on the recognition and enforcement of decisions concerning
custody of children and on restoration of custody of children of 20 May 1980, subject to

Article 19 above,

¢ the Hague Convention of 25 October 1980 on the civil aspects of international child
abduction,

d  the Hague Convention of 19 October 1996 on jurisdiction, applicable law, recognition,
enforcement and co-operation in respect of parental responsibility and measures for the
protection of children.

Nothing in this Convention shall prevent Parties from concluding international agreements
completing or developing the provisions of this Convention or extending their field of

application.

In their mutual relations, States Parties which are members of the European Community
shall apply Community rules and shall therefore not apply the rules arising from this
Convention, except in so far as there is no Community rule governing the particular subject
concerned.
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CHAPITRE V - AMENDEMENTS A LA CONVENTION
Article 21 - Amendements

1 Tout amendement a la présente Convention proposé par une Partie devra étre communiqué au
Secrétaire Général du Conseil de I'Europe et étre transmis par ce dernier aux Etats membres du
Conseil de I'Europe, a tout autre Etat signataire, a tout Etat Partie, & la Communauté
européenne ou a tout Etat invité a signer la présente Convention, conformément aux
dispositions de l'article 22, ainsi qu'a tout Etat qui a été invité & adhérer a la présente
Convention conformément aux dispositions de l'article 23.

2 Tout amendement proposé par une Partie sera communiqué au Comité européen de
coopération juridique (CDCJ), qui transmettra au Comité des Ministres son avis sur
I'amendement proposé.

3 Le Comité des Ministres examinera l'amendement proposé et I'avis formulé sur celui-ci par le
CDC]J; il pourra alors, aprés consultation des Parties a la Convention non membres du Conseil
de I'Europe, adopter cet amendement.

4 Le texte de tout amendement adopté par le Comité des Ministres conformément au
paragraphe 3 du présent article sera communiqué aux Parties, en vue de son acceptation.

5  Tout amendement adopté conformément au paragraphe 3 du présent article entrera en vigueur
le premier jour du mois suivant l'expiration d'une période d'un mois aprés la date a laquelle
toutes les Parties auront informé le Secrétaire Général qu’elles 1'ont accepté.

CHAPITRE VI - CLAUSES FINALES
Article 22 - Signature et entrée en vigueur

1 La présente Convention est ouverte a la signature des Etats membres du Conseil de 'Europe,
des Etats non membres ayant participé a son élaboration, ainsi que de la Communauté
européenne.

2 La présente Convention est soumise a ratification, acceptation ou approbation. Les instruments
de ratification, d'acceptation ou d'approbation sont déposés prés le Secrétaire Général du
Conseil de I'Europe.

3  La présente Convention entrera en vigueur le premier jour du mois suivant l'expiration d'une
période de trois mois apreés la date a laquelle trois Etats, dont au moins deux Etats membres du
Conseil de I'Europe, auront exprimé leur consentement a étre liés par la Convention,
conformément aux dispositions du paragraphe précédent.

4  Si un Etat visé au paragraphe 1, ou la Communauté européenne, exprime ultérieurement son
consentement a étre lié par la Convention, cette derniére entrera en vigueur le premier jour du
mois suivant 'expiration d'une période de ftrois mois aprés la date du dépét de l'instrument de
ratification, d'acceptation ou d'approbation.
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In respect of any acceding State, the Convention shall enter into force on the first day of the
month following the expiration of a period of three months after the date of deposit of the
instrument of accession with the Secretary General of the Council of Europe.

Article 24 - Territorial application

Any State or the European Community may, at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession, specify the territory or
territories to which this Convention shall apply.

Any Party may, at any later date, by a declaration addressed to the Secretary General of the
Council of Europe, extend the application of this Convention to any other territory specified
in the declaration and for whose international relations it is responsible or on whose behalf
it is authorised to give undertakings. In respect of such territory, the Convention shall enter
into force on the first day of the month following the expiration of a period of three months
after the date of receipt of such declaration by the Secretary General.

Any declaration made under the two preceding paragraphs may, in respect of any territory
specified in such declaration, be withdrawn by a notification addressed to the Secretary
General of the Council of Europe. The withdrawal shall become effective on the first day of
the month following the expiration of a period of three months after the date of receipt of
such notification by the Secretary General.

Article 25 - Reservations
No reservation may be made in respect of any provision of this Convention.

Article 26 - Denunciation

Any Party may, at any time, denounce this Convention by means of a notification addressed
to the Secretary General of the Council of Europe.

Such denunciation shall become effective on the first day of the month following the
expiration of a period of three months after the date of receipt of the notification by the
Secretary General.

Article 27 ~ Notifications

The Secretary General of the Council of Europe shall notify the member States of the
Council of Europe, any State signatory, any State Party, the European Community, to any
State invited to sign this Convention in accordance with the provisions of Article 22 and to

any State invited to accede to this Convention in accordance with the provisions of
Article 23 of:

a  any signature;
b the deposit of any instrument of ratification, acceptance, approval or accession;
¢ any date of entry into force of this Convention in accordance with Articles 22 and 23;

4 any amendment adopted in accordance with Article 21 and the date on which such an
amendment enters into force;

e  any declaration made under the provisions of Article 18;
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¢ toute date d'entrée en vigueur de la présente Convention, conformément aux articles 22
et 23;

d  tout amendement adopté conformément a l'article 21, ainsi que la date d'entrée en vigueur
dudit amendement;

e toute déclaration formulée en vertu des dispositions de l'article 18;
f toute dénonciation faite en vertu des dispositions de l'article 26;

g tout autre acte, notification ou communication, en particulier au titre des articles 10 et 11 de
la présente Convention.

En foi de quoi, les soussignés, diiment autorisés a cet effet, ont signé la présente Convention.

Fait a Strasbourg, le 15 mai 2003, en franqais et en anglais, les deux textes faisant également foi,
en un seul exemplaire qui sera déposé dans les archives du Conseil de I'Europe. Le Secrétaire
Général du Conseil de 1'Europe en communiquera copie certifiée conforme a chacun des Etats
membres du Conseil de I'Europe, aux Etats non-membres ayant participé a 1'élaboration de la
présente Convention, a la Communauté européenne et a tout autre Etat invité a adhérer a la
présente Convention.



